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Winners & losers of 
the energy transition

Stranding of fossil fuel assets:

How are the costs/losses distributed
between asset owners and the public?

Who decides on the distribution?

For renewable investments:

Who should receive particular public
support?



Stranded assets

Source: https://www.nature.com/articles/s41558-022-01356-y

https://www.nature.com/articles/s41558-022-01356-y


Coal exits & Energy Charter Treaty

German coal exit
Negotiated exit between
government & coal
companies
Companies waive ECT 
claims and receive €4.35 
billion in return
Europäische Commission
challenges compensation
(state aid)

Dutch coal exit
Decided by parliament & 
government
RWE & Uniper threaten & file
ECT claim
Netherlands sued for €2.4 
billion



German coal exit

Quelle::https://fragdenstaat.de/dokumente/150066-untitled/ 



ECT for Renewables?

l Many ECT cases in the renewables
sector, but

l No evidence that ECT (or other
investment treaties) increase
investment in renewables

l ECT allows renewables
investors lock-in high profits

l Discriminates against
local/domestic investors

l Most ECT cases by financial
firms and investment funds



Effects of renewable 
arbitrations

Source: https://www.energychartertreaty.org/fileadmin/DocumentsMedia/Cases/60_RENERGY/2022.04.22_Dissent_on_Liability_and_Quantum__Professor_Philippe_Sands_QC.pdf

Prof. Philippe Sands

https://www.energychartertreaty.org/fileadmin/DocumentsMedia/Cases/60_RENERGY/2022.04.22_Dissent_on_Liability_and_Quantum__Professor_Philippe_Sands_QC.pdf


Main problems of the ECT reform

1. Existing fossil fuel investments protected
for at least 10 more years (not Paris-
compatible)
l Nuclear energy protected indefinitely
l Some gas investments protected until 2040

2. ISDS mechanism remains unreformed
3. Protection standards too far-reaching

(against German coalition agreement)
4. Expansion to new energy sources & 

technologies
5. Planned expansion to the Global South



Expansion to new energy sources

l Hydrogen, biogas, biomass + 
carbon capture & storage

l Not clean as such

l New technologies particulary
vulnerable to ISDS claims
l Often need initial government support

l Uncertain cost development

l Not needed for the roll-out of new
technologies





Outlook: Energy Charter Treaty

l 5 European governments
announced withdrawal

l Germany is the most important
hold-out
l https://power-shift.de/exit-ect/

l https://caneurope.org/exitect/

l Important for the EU to withdraw
as well!

l Will the ECT survive?

https://power-shift.de/exit-ect/
https://caneurope.org/exitect/


Outlook: Beyond the ECT

l Use momentum of ECT exits!
l Minimum: No more protection of fossil 

fuels
l V. good European Parliament position
l But: CETA, EU-Mexico & other agreements
l But: Sunset clauses still included

l 2500+ investment treaties
l But: Few treaties used in most cases
l Some governments ending investment treaties

(USA, South Africa, Indonesia)

l Can we find a global solution?



Further Information

l Website about Energy Charter Treaty (DE, EN):
https://energy-charter-dirty-secrets.org/de/

l Assessment of the ECT reform (DE, EN): 
https://power-shift.de/die-reform-des-energiecharta-vetrags-laesst-
klimakiller-weiterleben/

l Report: Renewable cases against Spain (EN):
https://power-shift.de/energy-charter-treaty-in-spain-from-solar-
dream-to-legal-nightmare/

l Argumentation Guide ECT (DE, EN):
https://power-shift.de/mythen-rund-um-den-energiecharta-vertrag-
entkraeften/

l Report: German coal exit and the ECT (DE, EN):
https://power-shift.de/ect-erhoeht-kosten-kohleausstieg/

l Report: New energy sources & ECT (EN):
https://www.ciel.org/wp-content/uploads/2022/10/October-
2022_CIEL_Briefing_A-Backdoor-for-Fossil-CIEL_brief_Fuel-
Protection-How-Extending-ECT-Coverage-to-CCUS-Hydrogen-
and-Ammonia-will-Lock-In-Oil-Gas-Oct-2022.pdf

https://energy-charter-dirty-secrets.org/de/
https://power-shift.de/die-reform-des-energiecharta-vetrags-laesst-klimakiller-weiterleben/
https://power-shift.de/mythen-rund-um-den-energiecharta-vertrag-entkraeften/
https://power-shift.de/ect-erhoeht-kosten-kohleausstieg/
https://www.ciel.org/wp-content/uploads/2022/10/October-2022_CIEL_Briefing_A-Backdoor-for-Fossil-CIEL_brief_Fuel-Protection-How-Extending-ECT-Coverage-to-CCUS-Hydrogen-and-Ammonia-will-Lock-In-Oil-Gas-Oct-2022.pdf


Thank you for your attention!

Question or comments?
fabian.flues@power-shift.de

mailto:fabian.flues@power-shift.de




Future oil & gas projects

Source: https://www.science.org/doi/abs/10.1126/science.abo4637

https://www.science.org/doi/abs/10.1126/science.abo4637


Investor-state dispute 
settlement (ISDS)

Pays compensation

Sues based on an investment treaty

3 arbitrators decide on the basis
of an investment treaty

Screenshot: https://youtu.be/4J2L6VjkQC4?t=5551

https://youtu.be/4J2L6VjkQC4?t=5551


Why ISDS cases are so 
dangerous

l Cases can be kept completely secret
l Vague and wide definition of „property rights“
l „Future profits“ are usually compensated
l Hardly any possiblity to appeal
l Decisions can be enforced world-wide
l Cases often used as a tool to pressure

governments


